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The New Jersey Divisionofthe Ratepayer Advocate (“Ratepayer Advocate”) submits this exxpar/e 

flingto f i e r  address concerns over the impact. role, and interplaybetween Sections 251 and 2?1 ofthe 

Tel~mmunications Act of 1996.’ In the Order and Sotice of Proposed Rulemaking, the Federal 

Communications Commission (‘KC’) asked for Commmts on the interplay between Sections 251 and 

251 of the Act and other interrelated issues that had been raised by various parties and incorporawi 

‘1 Telecommunications Act oi’1996,Pub.L.No. IW-104, l l O S t a t . 5 6 ~ 1 9 9 t A c t ” ) .  The 1996Act 
amenled tlic Communications Act of 1934. Hereinaficr. the Communications Act of IY34. as amended by Ill; 19YB 
ACT, will he rcfcrred to as “the AcI,” and all ciT8:iou IC the Sections of lhe Act will be to the Act as it  is codiikd in 
rhc UniIcd States Code. 



various petitions, request for waivers, and a parte ~o~munica~ons: into the proceedings? k g  the 

pendency of this proceeding, the FCC issued a iMernorandurn Opinion and Order that p t e d  

fohearance from enforcing the 271 requirements of the Act, as it relates to broadband’ 

The Ratepayer Advocate submits that any order issued in this proceeding must ad& not only the 

iIIteIpkdy between Sections 25 1 and 27 1 but also the role of Section 10 ofthe Act (forbearance authority). 

The Ratepayer Advocate questions whether there is an adequate record to make any f m c l q ~  of national 

forbearance an4 more importantly, whether the FCC’s exercise of forbearance authority is permissible 

under the United States Constitution(‘%onstitution”). In parlicular, the Ratepayer Advocate submits that 

Section 10 ofthe Act may not be exercised by the FCC because it othenvise violates Article I (separations 

of power), Article V (equal protection of the law), Articles X and XI of the Constiution for the reasons 

discussed below. 

The Ratepayer Advocate urges the FCC to take care to render a decision that is free from 

Constitutionaldefects ( i . c ,  one that does not result in the executive b r a n c h o f g o v m d  mcroachingon 

the legislative blanch of government). Through Section 25 1 (d)(2)(B) of the Telecommunications Act of 

1996 (“1996 Act”), C o n p s  requirs incumbent local exchange carriers (“ILECs’) to provide access to 

n e t w d  elements if competitive localexchange carriers (“‘CLECs”) would be i m p d  in providing local 

2/ Seel/M/O UnbundledAccers IO N e m k  Elements: Review of h e  Section 251 Unbudlinp 
Obiig&m ujlnnmmbenr LocalExchnnge Carriers, WC Dockct No. 04-313 and CC Dockc1 No. 01-338. Order and 
Notiee of Pmpmed Rulemaking. FCC 04.179. released August 20.2W (referred to as “NPRM’3. See NPRMat fl 12- 
14. 

3i See I/M/O of Perition for Forbe0ron.e of the Verizon Telephone Comp0nie.s Punvant IO 47 

U S.C. 5 160/c): SBC Communicotiom. lnc.’s Peritions for Forbearoncr Under 47 U.S.C. 5 160(c): @%SI 

Communication. lntrr~ti00nnl Inc. Petition for Forbeorme Under 47 L’.S.C. $16O(c); BeilSoulh 
Telecommunicatiom. Inc. Peririonfor Forbearonce 47 US.C. 5 160(c); WC Docket Nos. 01-338,03-235,03-260,04- 
48. Memorandum Opinion ond Order, FCC 04-254, released Cktotwr 27,2004. 
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services without such access! USTA /I aysigns to rhe FCC the responsibility of &tammng if and m 

which specific markets, CLECs are impaired. 

However, USTA 11 does not authorize the FCC to stray fromthe clear directives that Congress set 

forth in the 1996 Act with respect to the states right to regulate inrrastate services under Section 2(b) of 

the Act. The FCC, in applying its administrative experbse to the specific exercise. of assessing impairment, 

should not seek to usurp states' rights and mp0nsibilitie.s (by attempting to preclude states hrnregulahg 

inhartate services) tbrough forbearance petitions filed by telecommunications caniers. Any attempt to 

usc Section 10 of the Act to preclude regulation of intrastate services, whether under Section 27 1 or any 

other provisionofthe Act, must be rejected. Congress, and not the FCC, can only limit the rights of states 

byrewrihng the Teleannmunications Act of 1996, if such rewriting is considered necessaty by Congress. 

Indeed, by forbearing from implemmhng those pofions ofthe 1996 Act that are integal to the legislation's 

o v d l  objectives, the FCC would upset the carefully crafted balance of power that the Constitution is 

intended to establish, and thereby violate fundamental Constitutional principles. 

Meanwhile, the FCC can avoid these thorny Constitutional issues by clarifying that any decision to 

forbear only applies to interstate services which are ihe exclusive jmidction of the FCC, but does not 

implicate or impact the services which are mtrastate and subject to state regulation. In the 271 context, that 

means that states would remain fixe to regulate items 4-6 and I O  of the checklist items found in Section 

27 1 of the Act withthe only mhiction being that the rates are to be determined based upon market based 

4/ The 1996 A n  states in pertinent part: 

In determining what network elements should bc made available for puwscs of 
subsection (c)(3), the Commission shall consider, at a minimum, whether - (A) acccss to 
such network elemcnts as arc proprietary in nature is neocsraty; and @) rhefiilum 10 

provde mces 10 such n e m r k  elemems wovld impir  1he abiiiry of the 
relecommunicationr mrrw seeking Y C C S ~  to provide the s m i m  rhol it seek IO oger, 

47 U.S.C. QZSl(dX2) (emphasis added). 
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ratess Futhexmore, neither U S A  IInor the 1996 Act authorizesthe FCC to prevent states from setting 

rates for intmtate services and from generally exercising their regulatory oversight of inhastate 

teleconmunications services (e.g., inter-canier relationships, hot cut processes, wholesale and retail service 

rmwlihi).b 
Under Section 10 ofthe Act, the FCC canforbearfromapplyngprovisions ofthe Act to a particular 

Carrier or service, “in any or some of its or their geographic markets” if the FCC fmds that: 

* Enforcement of the provision is not necessary to ensure the charges and practices of a carrier or 

service are just and reasonable as well as nondisc~iminatory;’ 

- Enforcement of the provision is not necessruy to protect consumas;8 and 

Fo~karance from application of the p r o ~ i o n  is in the public interest? 

5 /  

6 1  

USTA I I ,  359 F.3d at 588-589 

The Ratepayer AdVocalC noles that tho FCC has repeatedly sought inprt regarding thc 
relatiwhip of the scction 27 I nquirement of thc 1996 Act IO its kction 25 I unbundling Francwork. In its T i e m i d  
Review NPRM, the FCC notes that I t  has long considered the 271 checklist i t m s  .‘to be informative in determining 
which network cletncnts m u 1  be unbundled pursuant to Section 251 .”(Review ojrhe Section 251 Unbundling 
Obligations ojlncumbenr Loco1 E x c h n ~ e  Cnm’err. Implemrnrarion ofthe Local Cmperirion Provisions ofrhe 
Telemrnmunicdocs Acr of1996. Depbymnr of Wireline Semivicer OBpn’ng Aduonced Telecommunicorionr 
Copoblliry. CC Docket Nos. 01-338.96-98,9&147. Notice afPropored Rulemaking, 16 FCC Rcd 22781 (2WI) 
(“Triennial Review NPRM). at para. 72). In the NPRM a1 1 9 ,  issued in August, the FCC asks “how various 
innunbent LEC service offerings and obligation& such as tariffed offerings and BOC Section 271 access obligations, 
fit into the FCC‘s unbundling framework.” particularly in iighr of USA If. Five af the checldist items under ssction 
271 of the Act are relevant to the FCC‘s unbundling framework Checklist itan numb3 2 incorporates scctim 25 I@) 
obligations into the 27 I checklist items. Four checklist items require the BOCs to provide compctiton with 
unbundled access to particular m a r k  elements: item four requires access lo lacal loop transmission from the 
central office to the customer’s premises; item five requires access 10 local mmpon fmm the m k  side of B sdch; 
item six requires access to local switching; and item ten rcquirm nondiscriminatory access to databases and 
asxiatad signaling 

71 47 U.S.C. p IM)(a)(l) 

R/ 47 U.S.C. 5 160(aX2). 

9/ 47 U.S.C. 5 160(a)(3). 
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In makuy a determination of whether forheamnance is in the public interest, the FCC must consider 

whether such f o h r a n c e  will ‘promote competitive market Conditions, including the extent to whichsuch 

forbearance will enhance competition among providers of telecommunications services.’”o Forbearance 

k limited in that, except with respect to section 25l(f), the FCC may not forbear the application of 

requirements under section 25 l(c) or section 271 ‘’until it determines that those requirements have been 

Miy implement&” Finally, a state commission is prohibited fiom enfoxcing any pvision of the 1996 

Act that the FCC has determined to forbear.’2 

The statutory authority outlined m Section 10 ofthe Act and uponwhichthe FCC h asked to act has 

Codtutional infirmities that preclude the FCC hmexercishg and applying this authority under the Act. 

TEIE RULES THAT THE FCC ISSUES RESULTING FROM THIS PROCEEDING 
SHOULD NOT PREVENT STATES FROM EXERC1Sl.NG THEIR REGULATORY 
JURISDICTION OVER INTRASTATE TELECOMMUNICATIONS SERVICES. 

Section27 1 “checklist”items four, five, six, and ten (loops, transport, S“&h& and databases and 

associated signaling) encompass infrastate services, and, therefore, states’ authority over these services 

cannot lawiiily be eroded by the FCC. Although Congress authorized the FCC to determine whether 

RBOCsmeet the checklist - inorder to grant interLATAauthority- thatauthorizationinna wayprecludes 

states from overseeing the rates, conditions, and senrice quality of such offerings. Section 271 elements 

must be offered by the FU3OCs in a jusf reasonable, and not Unreasonably dis&%’ m, 

q k e d  by Sections 201 and 202 of tk 1996 Act. where the state’s actions are consistent with the 

‘‘1 47 U.S.C. 5 160@). If the FCC f i d s  that forbearance promotes campetition among providen then 

such a finding can bc the basis for the dclcnninarion that fo rbmw is in the public inlsmst. Id. 

”1  47 U.S.C. Q l60(d). Subsection C &tails the adminishativc procedure by which caniers should file 
and the FCC should grant or deny petitions for forbearance. 

‘2! 47 U.S.C. g IM)(e). 
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Congressional intent (to promote local compztliionj, the state actions cannot he declared unlawful or 

foreclosed by resorting to the forbearance provision of the Act. The FCC is simply precluded fium 

exexking any forbearance authority because such exercise is precluded by Constitutional resiictions, 

discussed below. 

THE FCC’S FORBEARANCE AUTHORITY UNDER SECTION 10 VIOLATES THE 
SEPARATION OF POWERS DOCTRINE AND THEREFORE MAY NOT BE 
EXERCISED 

The doctrine of separation of powers requires that governmental powers are divided among the 

legislative, executive, and judicial branches of government, and operares broadly to confine legislative 

powers to the legislature, executive powers to the e x d v e  deparlment, and judicial powers to the 

judkky. Each branch of the g o v m e n t  is precluded from exercising or invadmg the powers of au&er.” 

The separation of powers between branches of government is intended to safeguard libertybyprcventing 

he concentration of too much power in the same bmch, thereby establishing a system of checks and 

balances between the respective branches of government. 

The division of powers and responsibilities between these branches is guaranteed by Articles I-Ill 

ofthe Constitution. These “separation ofpowers” clauses are intended to protect “the whole people from 

impmident laws.” Chadha 462 US.  at 95 I .  As noted by Supreme Court in Metropolifan Washington 

AirporfsAuthoriiyv. Citizensfor Abatement ofAircraft Noise, Inc. 501 US 252 (1991), ‘‘[v]iolatiOns 

of the separation-of-powers principle have been uncommon because each branch has haditionally 

respected the prerogatives of the other two.” MWAA at 272. 

The legislative branch can delegate to the executive branchthe authority to irnplanent the laws made 

by Congress by issuing adminishafive d e s  and regulations, but cannot delegate authonlyto amend repeal 

or modify such laws. The authority to make rules in fiuthaance of a Congressional e n a c m t  is the kind 

of delegation of legislative authority to an e x d v e  agencythat is permissible as long as it is consistent with 

131 Am. Jur 2 4  Consriturional Law 85246 
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other Constitutional standards." Howewr, il is clou Lhai one branch of Government cannot delegate 

essential functiom ofthat branchto another branch. Stated simply, Congress cannot delegate to an agency 

the authority to mend, modify or repeal provisions of law adopted by Congress." 

Key factors indetermining whethera pa~+~cular statutoryprovision o f f e d  the separation of powers 

doctrine is whether the enactment involves, implicates, or has the effect and d t  ofa tmnsfer to a branch 

of government a specific Constitutionalpower resewed to another branch ofgovernment; the extent o f h  

powertransferred whether the hansferofpowerimpingesdirectlyorindiractlyonthepowerofaparticular 

branch of government; and whether the purpoad transfer of power is accompanied by sufficient 

protections against the coocenhation of too much power within that paaicular branch of government. 

Furthermore, permissible delegahons of power to an executive body to inip!eme.nl the laws by 

adoption ofappropriate rule is proper and historically such action requires a clear delineation of legislative 

policy andsubstantive standards toguidethe agencyinthe implementationofpolicy, but precise substantive 

guidelines or standards are not generally required m the promulgatnn of d e s ,  if adequate procedural 

safeguards that advance the legislator's purpose and preclude d i t r a q ,  capricious, or illegal conduct by 

the agencyareprovided.I6The adequacy of the procedural safeguards also depends, m part, onwhether 

the nature ofthe functiondelegated is IegiSiative or adjudicative in nature." To the extent that the function 

delegated is legislative, i.e., t involves the promulgation of policies, standards, or d e s  of general 

application, then precise p r c c e d d  safeguards are not Constilutiody necessary." Convmely, to the 

14/ 

''1 SacEowsherv. Spm,478U.S.  714. 1 0 6 S . C ~ . 3 1 8 1 ( 1 9 8 6 ) ~ S ~ ~ ~ " ) ( w h ~ e i n t h e S u p r r m e C ~ ~  

INS Y Chodho, 462 U.S. 919 (1983) 

found *dt certain provisions of the Balanced Budget and Emergency Deficit Conml ACT that vested powers found 
to be executive in the Comptmlln General violated the separations ofpower provisions contained in hciele I of 
Constirution). 

1 6 /  

17! 

Am. JUT. 2d Constitutional Law 5 310 

UniredSmres v. Flondo h r  Coos1 Rnilxny Compon): 410 U.S. 224.24145 (1973); Uphlrus v 

wymon. 260 us. 72, 101 n.8 (1959). 

''1 Unired Srdm v. Florida Ear! Coos! Rarlwoy Compon,~, 410 U.S. at 24445 
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extent that the functiondelegated is adjudcsive i n ~ a t u ~ ~ .  i. e,. i h o l ~  the detemnina?iunofri&ts, duties. 

and obligations of parhcular individuals as created by past acts, then procedural safeguards are 

Constitutionally necessary. l 9  

The Courts are also unwbgto provide the legslam unlimited authority to delegate its power. As 

the Supreme Court has stated m both WMAA and Sjnar, there exist checks and balances under the 

sepamtions of power dochine that preclude the ability of one branch to assume the authority of another 

branch or otherwise transfer its fundamental authority to another branch. In the instant matter, Congress 

specifically vested the FCC with the fohearance authority under Section 10 of the Telcmmmunications 

Act of 1996 for the pnrpose of providing “for a pro-competitive, deregulatorynalionalpolicy framework 

designed to accelerate rapidly private sector deployment ofadvanced telecomrmolicatim and informaticn 

technologies and services to all Americans by opening all teleammunicatim market to 

The Ratepayer Advocate submits that the forbearance authority delegated to the FCC by Congress and 

as implemented to date by the FCC is too far reachkg and offends and Violates k separations of power 

provisions of the Constitution The practical effect of Section 10 ofthe Act is that the FCC, an executive 

body, by approval ofa petition or by mere inaction on a petition that is filed under Section 10 of the Act, 

can eliminate, modify, or repeal substantive provisions of the Act without the necessity of having the 

Congress change, amend, or repeal poltlons ofthe Act. This provision can be exercised on a ~ t i 0 ~ 1  basis 

without any necessity to have petitioners join state commissions. Furthennore, the most insidious aspect 

of dis fohearance authority is the ability to divest states of their authority to regulate inatate 

teleummunications matters. Under these circumstances, the Ratepayer Advocate submits that the 

delegation to the FCC ofthe authorityto giant foI.bearace petitions filed by telecmuniations Carriers 

+y rn afoul of the separations of powers dcctline and is an unlawhi delegationofledah~e functioD 

to an executive agency, and is therefore not Constitutional. 

‘’1 Id. 

*’/ H.R. Canf. Rcp.No. 10445R. at 113 (IW6).reprinted in 1996 U.S.C.C.A.N. (March 1996). 
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The underlying problcm with S e c ~ o ~  IC i.i‘ tk.2 As; i; thsit C x  Congress improperly transferred its 

hdamental right to make and amend the law to the FCC through the adoption of Section 10 of the Act, 

Section 10 permits the FCC to effectively el- par& of the Act on its own investigationand decision. 

A dmnctionmust be drawn between a waiver and the broad-bmsh elimination of regulation accorded by 

forbearance. A waiver does not affect the statute - rather, it exempts an entity h in  a spenfic regulation. 

Forbearance, by contrast, suspends, modifies, changes, repeals the statute or p h o n  thereof, effectively 

ehinahng and repealing it. Such actions, however, is a power squarely within the province of the 

legislative h c h .  

Taken to its logical end, Section 10 permits the FCC to eliminate all Congressionallyenacted laws 

as it relates to the Act. This violates clearly the Constitutional directive that only Congress may enact, 

amend and repeal the laws. The Ratepayer Advocate notes that the inherent problems associated with 

Section 10 ofthe Act are not new. The potential for problems has been cited by FCC Chairman Michael 

L. Powell, who said in 1999 

1, too, hi something disquieting about Congress delegating broad authority to an 
independent agency to sweep away a legdahve act, particularly where lilt!-$ has changed 
since tk time the legislative act was consummated But, my discodd is no greats 
than that 1 feel respect to the extraordinarily broad authority we regularly invoke to 
promulgate des or expand regulatov coverage beyond the express terms of statutes. 
Moreover, regardless ofour Constitutionalconcerns withthe shtute, we aredutybound 
to m p ~ y  with clear congressional direaives?’ 

Thencommissioner Powell continued that he ‘klieve[s] that it is quite questionable that a court 

would 5 d  that section 10 to be an unconstitutional delegation of authorily, or othenuise contravene the 

separationofpowers . . . .” Mr. Powell citedJ. W. Hampton, Jr. and Co. v .  United States, 276 US 394, 

408 (1928), stating, “in order to avoid a delegation infumity, Congms need only set out an ‘ m b k  

principle to which the pason or body authorized [to act] is directed to conform . . . .”’ Of come, at the 

h e ,  commissioner Powell failed to acknowledge that the Supreme COW had issued its decisions in 

WMAA and Symr WhichhiSFlight that serious separations of powers issues exist. Section 10 suffers from 

“1  I M O  the Petition ofAmerirech &!parahon for Forbenrancej?om Enfircement o f k t i o n  275: 
SepDmte Sloiemenr of Commissioner Michael K. Powell. Dfiseniing, CC Dkt. No. 98-65 (Aug. 1 I ,  19991. 
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not only a d e l e g a h  problem, but also unp!i$a!es zn I?ryupe: transfer of branch functions to w o k  

branch of the government.” Section 10 permits the FCC to exercise Section 10 based upon the open- 

ended standards goveming forbearance which for all practical purposes enables the FCC to exercise the 

authoIity of the legislative branch to repeal, amend, mcd@ and change the law without having an Act of 

Congress signed by the President Congress has, essentially, given the FCC a pen saying “Rewrite the 

statute where and when you see fi< cease application of our c&ed laws whap and when you see fit to 

do so.’’ 

Section I O  directs the FCC to forbear in situations that are described hrnadly as “not necessary for 

the protection of mnsumers” and “consistent with the public interest,” leaving the FCC the duty of not 

simply i m p l d n g  and enforcing regulations but ofalso determining where, when, and whether a statute 

should remain effective, and for whom. These are in essence legdative functions not proply arrogated 

to an executive agency, even if the legislatm has attempted to delegate that authority to itself 

THE PROVISIONS OF SECTION lO(C) OF THE ACT THAT LIMITS THE FILLNG OF 
PETITIONS To TELECOMMUNICATIONS CARRIERS VIOLATES THE FIFTH 
AMENDMENT OF TIIE CONSTITUTION IN SO FAR AS DENYING EQUAL 
PROTECTION ANDOTHERWISE INVALIDATES ALL OF SECTION 10 OFTHE ACT. 

?he pmvisionS ofsection lO(c) ofthe Act furthez compounds the problems associated wiIhSection 

10. In particular, the limitations contained in Section lqc) that permit onlytelwmmunications caniers 

lo file petitions and seek foI.bearance from the provisions of the Act is on its face a violation of equal 

protdon as afforded by the Fifth Amendment of the Constitutioa Ibe practical effect of this provision 

is to enable aprivate pa@ to nullify the law and in the ~ s e  of 271, eliminate the right of states to regulate 

intrastate services, a ngtn currently protected under the Act and a right that is properly within the 

reservation of rights afforded by the Tenth Amendment to the Constitution. As discussed further below, 

suchactionimplicates the EleventhAmendmen< as well. The Congressional action whereby under Section 

1O(c) Congress has !imited the rights to a subset of the public, e.g., telwmmunicatim h e r s ,  as 

22/ %e CjroJNew York v. Clinlon. 985 FSupp. 168, 180 (D.D.C. 1998); Pinnock v. / n f m t l O M /  

H o ~ ~ o J P a n c o k w .  Franchisee. 844 FSupp. 514 (1993); Panamn Refining. Co. Y. Ryan, 293 U.S. 388 (1935). 
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opposed to any person, simply violates thr cpit l  profeaicfi s k s e  since no h i s  has been offered as to 

why such a limiting provision is justified. The Ratepayer Advocate submits that this provision can not be 

justified even under the rational basis test n o d y  applied to equal protection analysis. To the extent 

Section 10, including Section lO(c), enables petitions to be filedbytelmmmunicatim carriers, and such 

pet~tions can elimmate the rights of states to regulate intrastate services, fundamental I&& of states and 

other citizens are implicated which wanant a sbicter standard, ifnot the highest standard of"snict Snufiny' 

to otherwise sustain a challenge under equal 

Section 1 O(c) of the Act that limits the applications to only a subset of individuals can only be found 

Constitutional i f d c i e n t  reasons are offered for why it futhem the goals of the Act. based upon the 

appropriate standard ofreview. The Ratepayer Advocate submits that in this instance neitfterthe Act nor 

the FCC has made a case as to why section lqc) and its limitations therein are permissible exercise that 

comports with the requirements of the Fifth Amendment The FCC has failed to articulate a rational basis 

for why this section purports to comply with the Constitution and has steadfastly failed evento address the 

matter or adopt regulations goveming the exercise of foltKarance authority. To this end, Section 1 O(c) is 

facially arbitrary, capricious, and unreasonable since it is limited to telecommunicationcarriers. The FCC's 

practiceofconsideringpetitions whenfiledby RBOCsksuspect atbest, asexemplifiedbyFCC'srequests 

10 comment on the numerous fohearance petitions for which comment was requested in the NPRM. The 

Act was intended to openup local markets tbat were historically closed to Competition. To permit RBOCs 

under their status as a telajcrmmunicafions camer to file petitions to disregard, repeal, change, and modify 

the marketing opening provisions of the Act lacks a rational basis, let done &e more onerous standards 

of review applied when fundamental riw are implicated. Although the Supreme Court has rec~@ 

Dl 
the Social Security Law by applying a more strict smdard in its evaluation and noting that the S u p m e  Court's 
approach to the Fifth Amendment q"1 protection c l a i m  h been precisely the m e  215 to the equal protection 
claims under the Fourteenth Amendmenr citing to Schleringer w Ballard, 419 U.S. 498 (1975); Jimenez Y 

Weurterpr. 417 U.S. 628,637 ((1974); Fmntiero Y. Richordron, 41 I U.S. 611 (1973) at Weinberger, Supra at 638. 
fmmote 2) .  

See Wrvlberger Y. Wierelfeld, 420 V.S. 636 (1975) (wherein the Supreme Coun snuck down a provision of 
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that under the rational basis review (he COW is not is x i $  .m?lihg evidence or empirid &(a, a rational 

hasis or speculation must f m  the basis for legislative action which awes disparate mmt among a 

S i y  situated dvidualc or classes. F.C,C. 1'. Beach Communications, 508 U.S. 307, 113 S. Ct. 

2096 (1993)" The SupRme COW has fd that government action subject to rational-basis scrutiny 

does not violate equal protection when such actiontationally fiuthers a purpose identified by the provision 

under review.25 The FCC has not articulated any legitimate or d a d  k i s  or even sought to illuminate 

why the Congressional creation ofthis disparate meatment among a similarly situated indivi- or classes 

is justified so as to avoid equal protection claims. The Ratepayer Advocate notes that the Supreme Court 

has and will oveltum govemment action when the varying treatment of different groups or persons is so 

unrelated to & achievement of a legitimate purpose that the Supreme Cow on only conclude that the 

govemment's actions were inational and will also apply a heightened standard when impo&int rights are 

inv0lved.2~ The provisions of Section 1 O(c) are embedded with obvious equal protection issues due to the 

fact that the petitions now identified in the NPRh4, which if granted would eliminate state rights to regulate 

intrastate services under Section 27 1. For the reasons discussed below, the Ratepayer Advocate suhmits 

the provisions of Section 10 (c) violate equal protection even under a rational basis test let alone under a 

"1 See also: Dandrige Y Wilbim,  397 US. 471,484485 (1970); Sullivon v. Swoop, 4% US. 478, 485 

(1990):Bowen Y. Gilliurd, 463 U.S 587,600-603 (1987). 

Board afTrwreer o/Uniwmiy o/Alnbanra Y Carrel, 531 U.S. 356, 121 S. Q. 955, 148 L.Ed 2d 866. 

"1 Sm Wernbega. wpra: more than the rational basis tcst applied to review of state laws with 
respect LO the 14'O amendment and equal protection Harper v, Virginia Srou! Bwrd o/EleCn'om, 383 U.S. 663 (1966): 
McfuughlNl v. Nordra.379 U.S. 184 (1964). 



higher standard of review and as a result, !he en1F.ti.e Section 10 p c e s s  is defective and cannot Se 

exercised by the FCC2’ 

SECTION 10 OF THE ACT IMPROPERLY INTRUDES ON THE RIGHTS OF STATES 
UNDER THE TENTH AMENDMENT TO REGULATE INTRASTATE SERVICES 
COVERED BY SECTION 271 OF THE ACT. 

lle Ratepayer Advocatesubmitslhat Section 10 ofthe Act aspresentlyinterpretdand implemented 

by the FCC violates the Tenth Amendment ofthe Constitution in that it seeks to preclnde rights reserved 

to the states which is otherwise inconsistent withthe Tenth Amendment The Tenth Amendmentprovides: 

‘The powers not delegatedm the United States by the Constitulim, nor prohibited by it to the States, are 

reserved to the States respectively, or to the People.” 

The Supreme Court has held that the FCC authority under Section 25 1 of the Act in relationship to 

Section2(b j ir not anunwanmtedor unauthorized ’ actiononpartoftheFCC andtheFCC’spowersunder 

Section251 includef3~regulationofintmtateservices consistent withtheprovisionsofSection251 ofthe 

Act?* According to Iowa Utilities. such i n v o h e n t  extends to establishing by rdulanalang the 

methodology to be used by the states inpicingunbundled network elements related to inhastate services?9 

No suchdeterminationhas bcenmade withrespect to the role ofSection2(b) and Section271 ofthe Act 

% limited cphfications (setting a mehdology) imposed upon states in Iowa Utiliries on its face are 

consistent with Tcnthhendment However, different issues are involved with respect to the relationship 

between Section 2(bj and Section 10 of the Act as if applies to both Sections 25 1 and 271 of the Act. 

I\s discussed above, fundamental separation of power questions are implicated whichin turn also hip3 

27, US ConrrAmend 14, Commission for LoyerDircipline v. Benron, 980 S.W. 2 4 2 5  flex. 1998); 
Sidney v. Peny,  101 F.3d 925 (1996). The Ratepayer Advocate. not waiving any argument that the strict Ecrvtiny 
standard is the only standard 10 apply when reviewing the appropriatwless of Section IO under the qua l  pmtecrion 
clause of the Tenth Amendmcnt, submits that even under the m0~1 gcnuous tes~, specifically, the mfirmal basis test, 
Section 10 afTends thc equal pmfection clause. 

28’ See AT&TCam.. d. PI,  ”. l o w  utilitier Board, ct. al., 525 U.S. 366 (1999) (“low LWities’). 

*?I Id. 8r 378 
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the rights afforded states under the Tenth Amnendmenl. 9.e Ralcpayyrr Advocate submits that the Tent'" 

Amendments precludes the FCC from using Section 10 of the Act to oust state commission jurisdiction 

over inbastate services associated withthe pvisIons of Section27 1. The issue remains open with respect 

to Section 25 I ,  as well. There are numerous recent cases where the S u p m e  Court has interpreted the 

Tenth Amendment and the authority of Congress to subject states to the reach of Federal laws.% Tne 

Constitutmd infirmities discussed herein can be avoided, if the FCC clarifies as part of thj, NPRM that 

any forbearance only applies to interstate services. Interstate services are subject to jurisdiction of the 

FCC per Section 2(a) ofthe Act. Without such clarification, the Ratepayer Advocate suhmits that section 

10 ofthe Act is infected with Constitutional in6xmiti.s that preclude the FCC ftom exexcising the puqmrted 

authority granted themndm. 

?he Ratepayer Advocate submits that the provisions of Section2@) ofthe Act refled the mddying 

protections affordedstates undmtheTenthAmedmmt andareIllerelytheCongressionalaclmowledgment 

of that relationship. The Ratepayer Advocate submits that Congress may be precluded by the Tenth 

Amendment to othenuise elh.ninate Section 2(b) ofthe Act, ifidchose suchoptioninany subsequent rewrite 

of the Act. As the Supreme Court opined in Iowa Utilities, the FCC clearly may adopt rules to 

implement the Act that overlap and p m i t  the FCC to address intrastate concerns. However, this in no 

way addresses the issue of whether the FCC may nullify, amend or change substantive provisions ofthe 

statute uuough the exercise of its foharauce authority with respect to intrastate ~ M c e s .  The Supreme 

Court's reasoning inLouisiana Pub. Sew. Comm 'n. v. FCC 3', demonstrates the long sr;lnding position 

that Section 2@) 'fences off intrastate telecommunications matters from FCC regulation. 

Io /  See Prinh Sherff/Cooroner, Ravalli Camp, Mantuna Y. UnifedStote, 521 US. 898 ( I  997); see 

nlso. New York v UnitedSmes, 505 U.S. 144 (1W2); occordlIodel v, Virginia Swjke  Mining & Rrclnmorion 
Assn.. Ine., 452 U.S. 264,288 (1981); FERC v. Misirsippi. 456 US. 742,762-766 (1982) W e n  where Congrros has the 
aurhairy under the CanstiNtiam to pass law requiring of prohibiting cmain acts, its lacks the power 10 directly to 
wrnpel the Stater to require or prohibit those acts). 

'I i Loui-ionn Public Service Commission v. Federol Communicalions Carnrnksion, 476 US. 355 
(1986). 
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SECHOS IO (E) OF ‘I HE ACT VIOLATES ‘I IIE ELE\‘ENTH A.MENDMENT TO 
‘1°K EXTENT 1”A’I ANY ENFORCEhlEN‘T ACTION AGAINSI A STA‘l l i  

~~~~~~ ~ 

COMMISSION FOR A VIOLATION OF SECTION lO(E) IS PRECLUDED BY 
THE ELEVENTH AMENDMENT. 

The Eleventh Amrndment to the United States Constitution provides that: 

The judicial power of the United States shall not be consmed to extend to any suit in 
law or cquity, commenced or prosecuted against one of the United States by Citizens 
of another State, or by Citizens or Subjects of any Foreign State.’* 

T k  Supreme Corn has interpreted it broadly by reaffirming State immunity and has limited the 

juddauthorityofthe federalcourts. “Foroveracenhlrywehavereamrmedthat federaljurisdictionover 

suits against unconxntrng States was not contanplated by the Constitution when establishing &e judicial 

power of the United States.’’3 This is based on each state being a sovereign entity in our f e d 4  system 

and the mhaent natm of sovereignty ofnot being amenable to sit without its ‘%e.knendment 

is rooted m a recognition that the States, although a union, main& terrain attributes of sovmignty, 

inchding sovmign irmnunity.’6s 

In a recent decision, Federal Maritime Commission v. South Carolina State Port AufhoriQ:6 

the COM held that stak sovmign immunity precluded a federal commission h m  adjudicahng a private 

party’s complaint that a state-run part violated a federal act. The Court reasoned “by guarding against 

encroachments bythe FederalGovemment on fundamentalaspects ofstate sovereignty, suchas sovereign 

I’ I US. Conrhwnon. Ammdmt  XI 

Srminde T r i k  o f F h i &  v. Noridn, 517 U.S. 44,54 (1996) citing Honr Y. LouiSiaw, 134 U S .  1 ,  
I 5  (I 890); see, also. Kimel Y. Norido BoardofRegenrr. 528 U.S. 62 (2wO); Coliqe Savings Bonk v. 

Florida PrepaidPostseconduryEd Erpense Bwrd. 527 U.S. 666 (1999); Horn v. Louisiana. 114 U.S. I (1980); 
Boordo/Trusreer o / f k  Liniwrsily o/A/obuw v. Gwen,  531 U.S. 356 (2001). 

11 I Id 

’s I filerlo R i m  Aqwdwct ondSewer Atuhcrify L,. Merca!fandEddy, Inc. 506 U.S. 136, 146 (1993). 

l6 / 535 us. 743, (2002). 
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immunity, we shive to maintain the balance of p e r  anbedied in our Constihdon and thus to rediice the 

risk of tyranny and ahuse from either party.‘’37 

The above i$ llly consistent with the axiom that, under the federal system, the states possess 

sovereignty concurrent with that of the Federal Govenunent3* In very limited cirnrmstances can state 

sovereignty he limited The court has recognized several exceptions to the doctrine of sovereign immunity, 

such as where Congress has enacted legislation pursuant to the remedial provisions of the Fourteenth 

AmendmenC;” where a state waives its sovereip immunity by consenb’ng to suit;”’ and where a private 

party sues a state office for prospective injunctive relief or declaratov relied h m  an on-going violations 

of the Constitution or feded law.41 The Ratepayer Advocate notes that Section 10 of the Act contains 

no expressed provision to the effect that state laws are preempted to the extent forbearance is exercised. 

As a result, provisions of the Supremacy Clause ofthe Constitution, Article VI, clause 2, provide M basis 

ror lhniting state sovereignty.42 

Section lO(e) ofthe Act attempts to foreclose a state commission h m  applying or enforcing any 

provision of the Act if the FCC has exercised its forbearance authority. However, not& in Section 10 

of the Act or any other provision of the Act expressly says that the Soven5gn immunity of states is 

e l i t e d ,  clntailed or && limited in any way. Without such express authorization, there e& no 

mechanism for the FCC to enforee the limitations contained in Section 1O(e) of the Act For all practical 

purposes, state commissions could still exercise jurisdiction and apply the Act to the extent intrastate 

I’ I Id. at 769, citing Gregory v. Ashcmfr, 501 U.S. 452,458 (IWI). 

38 I See Tagin v. Levor, 493 U.S. 455,458 (1990). 

’9 I See I.’&pmid Y Bicer, 427 US 445 (1976) 

See Alden Y Maine, 521 US. 706 (1999) 401 

“ 1  See&PoneYoung,209U.S. 123(1908). 

42 i See, i.e.. Marilyn Y. Louirinna, 451 US. 725 (198 1) (rejecting p m p l i o n  ofState law by Farm 
Credit Act of 1971): Tribe L., Ameneon ConrhmtionalLnw $6-28 at 1175-76 (3d ed. 2000); Hilbborough Corny Y 

AulomredMedieol LDbr. Inc., 471 ITS. 707,717 (1985): Glifonia Fed, SOP. & Loan Ass’n v. Guerra, 419 I!.S.272, 
280(1987). 
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sewices were involved. Aganl, this Ccnstitutionai issur vould be eliminated so long as the fcrbeamce 

applied only to interstate services. The Ratepayer Advocate urges the FCC to clarify that its forbeatance 

authority regarding 271 is limited to interstate services. 

CONCLUSION 

As the Ratepayer Advocate thmughly demonshated in initial and q l y  comments submitted in 

this proceeding, competifive localexchange Carriers (CLECs) would be Unpairea throughout New Jersey’s 

markets absent acces to Vezizon’s unbundled mass market switchg. If, despite the comprehensive 

gmnulm data dernonsnbg othmise, and contrary to the Ratepayer Advocate’s recommendation, the 

FCC nonetheless reaches a fmding of non-impairment for mass mark& switchmg m certain markets, the 

FCC should only release RBOCs from Ihe statutorily mandated 271 obligations in so far as interstate 

seMces m involved. Section 10 of Act simply cannot be used to eliminate and oust the rights of states 

to regulate intrastate services under Section 27 1 of the Act. The ConstitutionaJ defects discussed above 

preclude the FCC from exercising Section 10 of lhe Act at this tire or any time. Tne Ratepayer Advocate 

submit?. that Section 10 of the Act violates the separations of powers, the Fifth Amendment, the Tenth 

Amendmen!, and the Eleventh Amendments of the Constitufion. As a result, the FCC is precluded h m  

applying Section IO toeliminatethe rightsofstatestoregulateinintrastate services. TheRatepayerAdvccate 

submits that the Constitufional infirmities associated withsection 10 maybe avoided if& FCC concludes 

that forbearance only applies to interstate services under the Act. 

Inconclusion, the RatepayerAdvocatesutmits that the FCC should deny the pending forbearance 

petitions incorpomted into the NPRM based upon C o n s t i t ~ t i ~ ~ l  defects in the statute. 

Respectfdly submitted, 

SEEMA M. SINGH, Esq. 
RATEPAYER ADVOCATE 

Deputy’htepayer Advodate 

cc: Senrice List 
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